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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-0S online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying -
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
in addition to the amount pald under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

()
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate
authority, the appellant may refer to the website www.cbic.gov.in,




F.NO. GAPPL/ADC/GSTP/466 & 467/2023-APPEAL

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Shivaansh Enterprise [GSTIN : 24ACXPJ9703E2ZC), 212/2, TP-84/ 8, 535-C, Siddhi
Vinayak Tower, Makarba, Ahmedabad : 380 051 having registered Additional Place of
business situated at : 48,1,Shankheshwar Industrial Estate, Tajpur Road, Changodar,
Ahmedabad : 382 213 (herein after referred to as the “appellant”) have filed the appeal
against the Order of Demand of Tax and Levy No. 07/2022 23 dated 05.01.2023 &
08/2022-23 dated 05.01.2023 (herein after referred to as the “impugned order(s)”) passed
by the Deputy Commissioner (Anti-Evasion), CGST & C.Ex., Ahmedabad North
Commissionerate (herein after referred to as the “adjudicating authority”) for amount of Rs.
13,14,976/- (Rs.6,57,488/- in each order) (hereinafter referred to as the “‘respondent”) on

account of incorrect place of dispatch has been mentioned in E-way bill(s) and invoice(s).

2. Brief facts of the case in the appeal is that the appellant registered under GSTIN -
ACXPJ9703E2ZC and is engaged in the business of trading of MAHAK Silver Pan Masala
and M1 Zarda. They used to purchase in bulk from the manufacturing unit of Mahak
Silver which is situated at Hall No. 1, Survey No. 487, Tajpur Road, Behind Sushma
Namkeen, Changodar, Ahmedabad They used to store this materials at their registered
godown ‘i.e Additional Place of business situated at Shed No. 48, 1, Shankheshwar
Industrial Estate, Tajpur, Ahmedabad : 382 210. On 17.11.2022 at 5.56 AM, the Anti
Evasion Team, Ahmedabad North Commissionerate, intercepted the conveyances bearing
No. (i) GJ-27-TT-5707 & (ii) GJ-27 TT-5047 at Tajpur Road, Changodar, Ahmedabad and

found discrepancy in E-way bill(s) and Invo1ce( s). The details are as under:

I. E-Way Bill Details : TABLE-A: (Order-in-Original No. 07 /2022-23,dt 5.1.2023)

Sr. | B-Way Bill No & Address Product Name Value of
No | date From To goods (in Rs.)

1 681487687188, | Sur. No.212/2, | Kamal Agency, (1) Panmasala - 2,80,000/-
16.11.2022  at | TP-84/8, 535-C | Patel Chowk, | Silver- MRP 4/-
0.35 AM wvalid | Siddhi Vinayak | Jamkandorana, (20 Bag)

upto 18-11.2022 | Tower, B/h. DCP Gujarat : 360 | (2) M1 Zarda MRP

at 11.59 PM. | Office, Off SG |405 0.75/- (4 Bag) 43,800/~
{Conveyance Highwya, (GST- 3,23,800/-
No.GJ-27-TT- Makarba, 24AARFK7319R12G) :
5707) Ahmedabad:

380051 (GsT-

24ACXPJ9703E2ZC)

Invoice details : TABLE-A1: (Order-in-Original No. 07 /2022-23.dt 5.1.2023)

Sr Invoice Corresponding Value * of | SGST (in | CGST (In ] Cess {in | Total amt
No | No. & | E-Way Bill No. & | goods (In | Rs.) Rs.) Rs.) + TCS | (In Rs.).
Date Date Rs)) @0.10%
on sales..|
1 T/2022- | 681487687188, | 3,23,800 | 45,332 45,332 2 3;§'«733a i'7’3.353,197
23/1297, |16.11.2022 // e
16.11.22 ST
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II. E-Way Bill Details : TABLE-B: (Order-in-Original No. 08/2022-23,dt 5.1,2023)

Sr. | E-Way Bill No & Address Product Name Value of
No | date From To goods (in Rs.)
1 661488126994, | Sur. No. 212/2, | Khusali Traders, (1) Panmasala - | 1,40,000/-
17.11.2022  at | TP-84/8, 535-C | Meghraj, Gujarat | Silver- MRP 4/- (10
0.45 AM valid | Siddhi Vinayak | : Bag) '
upto 18-11.2022 | Tower, B/h. DCP | PIN :383 350 {2) M1 Zarda MRP
at 11.59 PM. | Office, Off SG | (GST- 0.75/- (2 Bag) 21,900/-
(Conveyance No. | Highwya, 24AOBPB3695K2ZX) 1,61,900/-
GJ-27-TT-5407) | Makarba,
Ahmedabad:
380051 (asT-
) 24ACXPJ9703E2ZC)
2 671488126926, | Sur. No.212/2, | Ramdev General (1) Panmasala - | 1,40,000/-
17.11.2022  at | TP-84/8, 535-C | Stores, Amardip | Silver- MRP 4/- (10
-0.44 AM valid | Siddhi Vinayak | Society 106, | Bag)
upto 18.11.2022 | Tower, B/h. DCP | Modasa, Gujarat (2) M1 Zarda MRP
at 11.59 PM | Office, Off SG|:383315 0.75/- (2 Bag) 21,900/-
(Conveyance No. | Highwya, (GST- 1,61,900/-
GJ-27-TT-5407) | Makarba, 24BAMPM9134L128)
: Ahmedabad: '
380051 (GsT-
24ACXPJ9703E2ZC)

Invoice details : TABLE-BI: (Order-in-Original No. 08/2022-23,dt 5.1.2023)

Sr Invoice Corresponding Value of | SGST (in | CGST (In | Cess (in | Total amt
No | No. & | E-Way Bill No. & | goods _ (In | Rs.) Rs.) Rs.) + TCS | (In Rs.)
Date Date Rs.) on sales
1 T/2022- 661488126994, | 1,61,900 | 22,666 22,666 1,19,366 | 3,26,598
23/1305, | 17.11.2022
17.11.22 ! . :
2 T/2022- 671488126926, 1,61,900 | 22,666 22,666 1,19,366 | 3,26,598
23/1306, | 17.11.2022 '
17.11.22 :
TOTAL RS. 3,23,800 | 45,332 . 45,332 2,38,733 |[6,53,197

By not declaring correct place of dispatch in E-way bill(s), the appellant has violated the
provisions of Rule 138(1) of the CGST Rules, 2017 and the same were detained by the Anti-
Evasion Team and accordingly they were liable to penal action under Section 129(1) of the
CGST Act, 2017. In terms of the Rule 138(1) of .CGST Rules, 2017 and under Section
129(1) of the CGST Act, 2017, the adjudicating authority has confirmed the demand of
penalty of Rs. 6,57,488/- in each impugned demand order (Total penalty of Rs.
13,14,976/-) under Section 129(1)(a) / (b) of the CGST Act, 2017. Further, the appellant
has paid tax Rs. 4,76,160/- (i.e Rs. 2,38,080/- + Rs. 2,38,080/-) and paid penalty of tax of
Rs. 13,14,976/- (i.e Rs. 6,57,488/- in each impugned order) for release of goods upon
furnishing of a security/ Bank guarantee under Section 129 of the CGST Act, 2017 and
being aggrieved with the impugned order the appellant filed present appeal(s) and
requested to release Bank guarantee/security as furnished by them.

3.  Being aggrieved with the impugned order(s), the appellant preferred Pfé Sée ntg P

Bt &) Al
on 31.01.2023, on the following grounds: - "\ "\'\;ﬂ.“\ ol
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i. The appellant draw kind attention towards that due to heavy work load on
16.11.2022 bill(s) was/were prepared by their go-down keeper as the
accountant was not available, so it is well known fact that system is taking
automatically registered address where GST registration is taken in
“Dispatch From Tab” while generation of E-Way bill and there is no check .
point in system or system is not restricting before generation of E-Way bill
regarding recheck of place of dispatch, common clerical error can occurred
and same error is done by their go-down keeper forgot to Change the place of
dispatch which was appear by the E-way bill system. This is mere clerical

p error and there is no intention of tax evasion because they are covered under
E-Invoice System so while filing GSTR-1 data auto populated in the same
and that they need to incorporate in GSTR-3B and on that they have to pay
applicable GST.

i, The adjudicating authority has erred in law and fact while passing the order
under section 129 of the CGST Act, 2017 by not considering the mere
clerical error while preparing E-way bill and not mentioning proper place of
dispatch on E-way bills,

iii, To provide opportunity of personal hearing.

PERSONAL HEARING :

4.  Personal hearing in the matter in the present appeal(s) was held on 14.03.2023 in
person. Mr. Kandarp Shah, Chartered Accountant, appeared on behalf of the appellant as
“Authorized Representative”. During P.H. he said that they have submitted written
submission today i.e on 14.03.2023 and they have nothing more to add to their written

submission till date.
The appellant submitted written submission on 14.03.2023, wherein they stated that

(1) distance between their registered premises i.e C-535, Siddhi Vinayak Tower, S G
Highway, Makarba, Ahmedabad - 380051 and their registered go-down ie 48-
Shankheshwar Industrial Estate, Tajpur Road, , Changodar, Ahmedabad 382 210 is not
more than 7 kms. So, there is no intention of any kind of tax evasion by not mentioning
“place of dispatch from” from where the goods are actually dispatched. They further stated
that they have already registered their go-down as their additional place in.the GST
registration Certificate.

(2) They further stated that as per the GST Act, they fall in E-Invoice System in which once
they prepare E-Invoice, it directly populates in GSTR-1 and there is no option to amend the
same after 24 hours. So, they have to take it GSTR-1 and also have to pay tax in GSTR-3B
which they have already done, and submitted copy of GSTR-1 and GSTR-3B fogfh%‘lﬁl\onth

v LENTe

of November 2022. As they have already paid due tax and also while m&’r:ment“of\éoods
) ("r\ \\u

conveyance was with all proper documents, so penalty imposed in the irfifiugﬁed grtiér 18
g 1
28

Jo 4]

not proper and required to be deleted.
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DISCUSSION AND FINDINGS:

5. I have gone through the facts of the case, written submissions made by the
‘appellant’ alongwith appeal memorandum and documents available on record. In the
present issue, the adjudicating authority and the appellant do not disputed about
the tax. I find that the main issue to be decided in the instant case(s) is whether
the penalty under impugned order(s) imposed by the Adjudicating Authority are in
conformity with Section 129 of CGST Act, 2017 read with Rule 138(1) of CGST Rules
2017 is/are legal and proper / appropriate or otherwise.

6. I find that the impugned order(s) have been passed by the adjudicating authority on
5.01.2023 and cominunicated to the appellanf on the same day. The appellant filed
present appeal(s) on 31stJ aﬁuary, 2023 i.e within three months time limit, and accordingly
the present appeal(s) is/are filed within the time limit as prescribed under Section 107 (1) of
the CGST Act, 2017, hence same are considered filed within time limit.

6 (i) Ifind that in the present appeal the appellant in the ground of appeal has mainly
stated that the Adjudicating Authority has not passed the impugned order in conformity
with Sec. 129(1) of CGST Act, 2017 read with Rule 138(1) of the CGST Rules, 2017. I find
that the appellant and adjudicating authority have not disputed about the tax payable on
the goods.

6 (ii) As regards to the appellant’s submission that the impugried order is passed on the
basis of without considering that mere clerical error while preparing E-way bill(s) and not
mentioning correct place of dispatch. I find from the available documents on record and
written submissions made by the appellant, that the appellant have been provided GSTIN
registration on 9/11/2022 by the department on their principal place of business i.e
Survey No. 212/2, TP-84/8, 535-C, Siddhi Vinayak Tower, B/h DCP Office, Off sG
Highway, Makarba, Ahmedabad : 380 051 along-with two Additional place(s) of Business i.e
(i) Go No. 24, Shree Rang Estate, Tajpur Road, Changodar, Changodar GIDC, Ahmedabad :
382 213 and (i) 48,1, Shankheshwar Industrial Estate, Tajpur Road, Changodar,
Ahmedabad : 382 210. I also find from the. GSTR-1 and GSTR-3B filed by the appellant for
the month of November-2022 that the appellant have paid their GST liability towards the
invoices viz. Nos. (i) T/2022-23/1297, 16.11.22 (ii) T/2022-23/1305, 17.11.22 and {iif) T/2022-
23/1306, 17.11.2022 issued to M/ s Kamal Agency-Jamkandorana, M/s. Khusali Traders-
Meghraj and M/s. Ramdev General Stores-Modasa, respectively, as mentioned in the Table-
Al and Table-B1 above.

7. Further, I find that the appellant have stated in the statement of the facts that due to
heavy work load on 16/1 1/ 2022, bill /invoices were prepared by their go down keeper as
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there is no check point in 'system or system is not restricting before generation of E-way
bill(s) regarding re-check of place of dispatch, common clerical error can occurred and same
error is made by their go-down keeper who forgot to change the place of dispatch which

was appeared in the E-Way bill system.

7.1 In the present case, the appellant’s accountant was not available due to heé.vy work
load and their go-down keeper has made these invoices but forgot to check the “place of
dispatch from” which was taken by default by system. The appellént should well avg'rare
that their products are very sensitive in nature and attracting high GST & Cess, so in the
circumstances due diligence is required to take before generating E-invoice(s) before
dispatch by the appellant. GST Act and Rules are cannot be treated as new for them as
the ACT and Rules of GST have been introduced since 01.07.2017. I refer to the
Section129(1) of CGST Act, 2017 and Rule 138 (1) of the CGST Rules, 2017, which are

reproduced hereunder :

“‘Rule 138: Information to be furnished prior to commencement of movement of goods and
generation of e-way bill
(1) Every registered person who causes movement of goods of consignment value

exceeding fifty thousand rupees —

i) In reldtion to a supply; or

(ii) For reasons other than supply; or

(i)  Due to inward supply from an unregistered person,
Shall, before commencement of such movement, Jurnish information relating to the said goods
as specified in Part A of FORM GST EWB-01, electronically on the common portal along with
such other information as may be required on the common portal and a unigue number will be
generated on the said portal;

PROVIDED that the transporter, on an authorization received from the regzstered person, may

Jurnish information in Part A of FORM GST EWB-01, electronzcally, on the common portal .

alongwith such other information as may be required on the common portal and a unique

»

number will be generated on the said portal: ..........

1
“Section 129: Detention, seizure and release of goods and conveyances in transit-

(1) Notwithstanding anything contained in this Act, where any person transports any
goods or stores any goods while they are in transit in contravention of the provisions of
this Act or the rules-made thereunder, all such goods and conveyance uses as a
means of transport for carrying the said goods and doquments relating to such goods

and conveyance shall be liable to detention or seizure.”

As per the Rule 138(1) of the CGST Rules, 2017, the appellant, before commencement of

movement of goods from their additional place of business to the destination place, should

furnish information relatlng to the goods in movement as specified in Part A‘%f‘F@ v

registered office premises as “Place of dispatch from”. The ad_]udmatmg au. ‘or1'
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impugned order stated that in the statement dated 17.11.2022 recorded under MOV-01 of
Shri Ramesh S Bharvad, Driver of conveyance, wherein he has stated that the said goods
have been loaded from “Mahak Silver Factory” situated at “Tajpur Road, Sushma
Namkin, Changodar” not from appellant’s additional place of business ie 48,1,
Shankheshwar Industrial Estate, Tajpur Road, Changodar, Ahmedabad : 382 210, as
contended by the appellant in their appeal memorandum. Further, I find that the appellant
in théir reply letter dated 25.11.2022 addressed to the Deputy Commissioner, CGST North,
Ahmedabad, submitted that they are dealing in business of trading of Mahak Silver Pan
Masala and M1 Zarda. They used to purchase in bulk from the manufacturing unit of the -
Mahak Silver which is situated at Hall No. 1, Survey No. 487, Tajpur Road, Behind
Sushma Namkeen, Changodar, Ahmedabad”, So, from the statement of Shri Ramesh S
Bhaward, Driver dated 17.1 1.2022 who was intercepted with conveyance(s) of subject-goods
and reply of the appellant, it transpires that the subject goods were loaded from Mahak
Silver Factory and not from appellant’s additional place of business i.e 48,1, Shankheshwar
Industrial Estate, Tajpur Road, Changodar, Ahmedabad : 382 210, so it' cannot be
considered as clerical mistake. I also find that the appellant has not provided or submitted
any information or ahy documents to the department that when they have procured the
subject goods from the manufacturer of Mahak Silver Pan Masala and M1 Zarda and kept
in their additional place of business situated at 48,1, Shankheshwar Industrial Estate,
Tajpur Road, Changodar, Ahmedabad : 382 210 . This acts of omission leads to the
contravention of provisions of Rule 138(1)*of CGST Rules, 2017 as alleged by the
adjudicating guthority in the impugned order. I also find that the appellant has not
submitted any documentary evidences or any cogent reasons for such acts of omission or

occurring such clerical mistake.

7.2 I further find that the appellant is fall under E-Invoice System, in which once they
prepare E-invoice which directly populated in their GSTR-1 and there is no option for them
to amend the same after 24 hours. The allegation in the impugned order is about
“Dispatch place from” i.e incorrect declaration of place from where the goods dispatched.
In this regard, I would like to refer to the para 3 to 5 of 'the CBIC’s Circular No.
64/38/2018-GST dated 14-09-2018:

“8. Section 68 of the CGST Act read with rule 1384 of the Central Goods and Services
Tax Rules, 2017 (hereinafter referred to as ‘the CGST Rules’) requires that the person in
charge of a conveyance carrying any consignment of goods of value exceeding Rs
50,000/ - should carry a copy of documents viz., invoice / bill of supply /delivery challan
/bill of entry and a valid e-way bill in physical or electronic Jorm for verification. In case
such person does not carry the mentioned documents, there is no doubt that a
contravention of the provisions of the law takes place and the provisions of section 129
and section 130 of the CGST Act are invocable. Further, it may be noted that the non-
Jurnishing of information in Part B of FORM GST EWB-01 amoursts%—;heaa— ay bill

becoming not a valid document for the movement of goods by r@a& a/;r\Explanatzon
(2) to rule 138(3) of the CGST Rules, except in the case where thefnyoods gre p?rted

’ k)
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Jor a distance of upto fifty kilometers within the State or Union territory to or from the
place of business of the transporter to the place of business of the consignor or the

consignee, as the case may be.

4. Whereas, section 129 of the CGST Act provides JSor detention and seizure of goods
and conveyances and their release on the payment of requisite tax and penalty in cases
where such goods are transported in contravention of the provisions of the CGST Act or
the rules made thereunder. It has been informed that procéedings under section 129 of
the CGST Act are being initiated for every mistake in the documents mentioned in para-3
above. It is clarified that in case a consignment of goods is accompanied by an invoice or
any other specified document and not an e-way bill, broceedings under section 129 of
the CGST Act may be initiated.

e

5. Further, in case a consignment of goods is accompanied with an invoice or any other
specified document and also an e-way bill, broceedings under section 129 bf the CGST

Act may not be initiated, inter alia, in the Jollowing situations:

a) Spelling mistakes in the name of the consignor or the consignee but the GSTIN,
wherever applicable, is correct;

b) Error in the pin-code but the address of the consignor and the consignee mentioned is
correct, subject to the condition that the error in the PIN code should not have the effect
of increasing the validity period of the e-way bill;

c¢) Error in the address of the consignee to the extent that the locality and other details of
the consignee are correct;

d) Error in one or two digits of the document number mentioned in the e-way bill;

e) Error in 4 or 6 digit level of HSN where the first 2 digits of HSN are correct and the
rate of tax mentioned is correct;

J) Error in one or two digits/ characters of the vehicle number.

6. In case of the above situations, penalty to the tune of Rs. 500/- each under section
125 of the CGST Act and the respective State GST Act should be imposed (RS.JOOO/ -
under the IGST Act) in FORM GST DRC-07 Jor every consignment. A record of all such
consignments where proceedings under section 129 of the CGST Act have not been
invoked in view of the situations listed in paragraph 5 above shall be sent by the proper
officer to his controlling officer on a weekly basis.” |

In view of the above, I find that as per the Clause-5 qf the Circular No. 64/38/2018-GST
dated 14.09.20 18 issued by the CBIC, those kind of errors which can be rectifiable may be
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business, hence, the present case does not fall in this category of error and the
adjudicating authority has rightly imposed penalty under Sec 129 of the CGST Act, 2017.

8. Considering the above facts, the imposition of penalty on account of incorrect “Place

of Dispatch from” mentioned in the E-way bill is rightly imposed by the adjudicating

authority and I do not find any infirmity in the impugned order. Therefore, I uphold the
impugned order(s) passed by the adjudicating authority and accordingly, I reject the

present appeal(s) of the "Appellant'.

9.  erdicThal GIRT &9f T 5 ST T (FYCRT IIE T4 & o S 31
The appeals filed by the appellant stands disposed of in above terms.

Additional CommiSsioner {Appeals)
Date:29.3.2023

ﬁttested
Y- “(,”

IR
(Tejas J Mistry)
Superintendent,
Central Tax (Appeals), Ahmedabad

By R.P.A.D.

To

M/s. Shivaansh Enterprise [GSTIN : 24ACXPJ9703E2ZC],
212/2, TP-84/8, 535-C, Siddhi Vinayak Tower,

Makarba, Ahmedabad : 380 051

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad

3. The Commissioner, Central GST & C.Ex, Ahmedabad North Commissionerate.

4. The Deputy Commissioner (Anti-Evasion), CGST & C.Ex, Ahmedabad North.

5. The Additional Commissioner, Central Tax (System), Ahmedabad North Comm’te.
6. The Superintendent (Systems), CGST Appeals, Ahmedabad, for

Vq/g.xblication of the OIA on website.

Guard File.
8. P.A. File,

Page 9 of 9




~



